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Introduction - Kupu whakataki 

The Doctrine of Discovery is both a legal 
doctrine and an ideology that has its origins in 
Catholic Papal canonical law in the 15th and 
early 16th centuries. From its inception, and as 
it evolved over the centuries, it underpinned 
European colonial claims to sovereignty over 
Indigenous peoples and their territories, 
including the British Crown’s claim to New 
Zealand.  

Today, the Doctrine of Discovery has been 
exposed as racist, genocidal in impact, unjust 
and illegitimate. Indigenous peoples have 
joined forces to call for the Catholic Church and 
states to repudiate the Doctrine of Discovery in 
all its manifestations, and to address the harm 
caused in its name. 

The law - Te ture 

Various papal bulls (legal decrees from the 

Pope) of the 15th and early 16th centuries 

authorised Catholic states to claim sovereignty 

over Indigenous peoples and their territories, 

especially where Indigenous peoples did not 

express allegiance to the Church.  It also 

provided the discovering state with the better 

claim over the discovered territories, relative to 

other European states. 

Over centuries, the Doctrine of Discovery was 

incorporated into European law (including 

British common law) and international law, and 

it subtly changed in content.  Its global reach 

expanded.   Under 19th century common law, 

territories governed by ‘uncivilised Indigenous 

peoples’, as determined by European powers, 

were assumed to be legally empty (terra 

nullius) and therefore discoverable. 2 In such 

cases, Indigenous peoples did not count as 

human as a matter of law. 

 

States’ claims to Indigenous peoples’ territories 

based on the Doctrine of Discovery were 

upheld by colonial courts. The 1823 US 

Supreme Court decision in Johnson vs McIntosh 

is one of the most famous examples.3 In that 

case, the Court upheld the United States’ rights 

over the Piankeshaw People’s lands, based on 

the State’s claim to discovery.4 

In Aotearoa, Hobson expressly declared Crown 

sovereignty over te Wai Pounamu|the South 

Island on the basis of the Doctrine of Discovery 

in 1840.5 Then, in the 1877 Wi Parata case, 

Chief Justice Prendergast described te Tiriti o 

Waitangi (te Tiriti) as a “simple nullity”, signed 

by “primitive barbarians”.6 He declared that 

“[n]o body politic existed capable of making 

cession of sovereignty, nor could the thing itself 

exist”.  Under this interpretation, the Crown’s 

claim to sovereignty was based on the Doctrine 

of Discovery.   

While academic and constitutional analysis of 

the Crown’s claim to sovereignty can be 

described as contradictory,7 some 

constitutional lawyers also suggest that 

Doctrine of Discovery is the basis for Crown’s 

claims over Aotearoa.8   

Historical analysis shows that the Crown’s claim 

to sovereignty over the South Island under the 

Doctrine of Discovery, and the Chief Justice’s 

finding in Wi Parata, is based on legal myth that 

is implausible as a matter of fact.  Māori and 

their tribal authority were officially recognised 

by the Crown in te Tiriti and He 

Whakaputanga.9 Moreover, in the 2003, Chief 

Justice Elias described Wi Parata as 

“discredited authority”.10 
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The Doctrine of Discovery as ideology  - 
Te Whakaakoranga Tūhura hei 
whakaaro 

The ideology associated with the Doctrine of 

Discovery extends far beyond the formal 

confines of the legal doctrine outlined above. 

Over time, it came to be understood more 

generally as the political, social, cultural and 

economic concept that European colonisation 

of Indigenous peoples and territories is morally 

justified because Indigenous peoples are 

inferior to Europeans.11 Today, this assumption 

is more commonly described as white 

supremacy.   

Doctrines based on white supremacy are 

described in the UN Declaration on the Rights 

of Indigenous Peoples as “racist, scientifically 

false, legally invalid, morally condemnable and 

socially unjust”.12 Legal historians and 

constitutional lawyers from all around the 

globe have traced the evolution and impact of 

the Doctrine of Discovery as a colonial tool in 

politically legitimising colonisation,13 and its 

genocidal consequences.14  

The impact of the Doctrine of Discovery is 

reflected in every part of the structure of the 

New Zealand state, in its assumption of the 

right to govern and impose state law over the 

peoples and territories of New Zealand. As such 

its impact is all-encompassing but 

immeasurable.   

Indigenous peoples reject the Doctrine 
of Discovery - Ka parahako ngā iwi 
taketake ki te Whakaakoranga Tūhura 

Indigenous peoples have resisted the Doctrine 

of Discovery as both a legal doctrine and as a 

political, social, cultural and economic 

ideology.15  In response, the Catholic Church 

repudiated the Doctrine,16 although questions 

remain about the extent to which this provides 

adequate redress to Indigenous peoples.  

Colonial governments are also being called 

upon to formally repudiate the Doctrine of 

Discovery. As Native American jurist Professor 

Robert Miller noted: “discovery is a dangerous 

fiction that if not tackled will continue to 

undermine attempts to create a better, 

reconciled Crown-Indigenous future.”17  

Similarly, a 2010 UN study concluded,18  

History cannot be erased. Its course, 

however, can be changed to ensure the 

present and future well-being, dignity 

and survival of indigenous peoples. […] 

There must be a full and honest account 

of the past, in order to ensure that 

colonial doctrines do not continue to be 

perpetuated. A clear shift of paradigm is 

critical from colonial doctrines to a 

principled human rights framework, 

consistent with the United Nations 

Declaration on the Rights of Indigenous 

Peoples and other international human 

rights law. 

The United Nations Permanent Forum for 

Indigenous Issues formally recommended that 

all member states repudiate the Doctrine of 

Discovery in 2012.19 To date, no member states 

have reported back on that recommendation. 

New Zealand is yet to repudiate the Doctrine of 

Discovery despite repeated requests to do so 

by many, including the National Iwi Chairs 

Forum.  
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